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1. Introduction
I am delighted to be here in the presence of Russian and Dutch friends
in the Peace Palace. I see many Russian friends like Arkady Gutnikov,
Maria Razumovskaja, Ekaterina Brouwer-Nikonova, Ludmilla van der
Pol-Valentilovna and Maria Voskobitova.
As you may know the Russian Czar Nicholas II played, together with
our Queen Wilhelmina an important role in the Peace conferences of
1899 and 1907. There are several gifts in this Palace that remind of
your Czar, like the enormous vase that you will find in the left section
of the hall. These initiatives inspired the construction of this Peace
Palace. Tragically enough World War I interfered soon after.
Nevertheless the Permanent Court of Arbitration has had since 1899
its seat in The Hague and was the first court to be housed in the Peace
Palace after the completion of its construction in the year 1913. Soon
after, the Permanent Court was joined by the Permanent Court of
International Justice, the official court of the League of Nations. After
the Second World War, when the League of Nations was dissolved and
the United Nations was founded, the International Court of Justice of
the United Nations (ICJ) took up residence in the Palace.
The construction of the Peace Palace was financed by Andrew
Carnegie, a very rich American business man. Paradoxically he had
earned his fortune via his steel company that was a great supplier to
the weapons industry. Carnegie became convinced of the importance
of a palace for peace and offered a donation of no less than 1.5 million
dollars. He made his donation under the condition that the Peace
Palace would not only house the Permanent Court of Arbitration, but
also a public legal library of the highest standard. In 1904 the
Carnegie Foundation was founded to administer the funds and manage
the construction of the Peace Palace. As president of the Supreme
Court of The Netherlands I served as a member of the Advisory Board



of the owner, the Carnegie Foundation. As Appointing Authority for
the Iran US Claims Tribunal I fulfil my task here in this Palace.
Because of this history, where Russia and the Netherlands meet each
other, I am very glad that we can gather in this Palace.

2. The necessity of cooperation
It is of general understanding that legal matters are not confined to
national states. There are many businesses and institutions that operate
internationally, criminals cross borders and people travel all over the
world. But it are not only these phenomenon’s that require
international cooperation in order to facilitate businesses, institutions
and people in their international operations and to combat crime. But
it is also the development of the internet, e-mail and social media that
requires international cooperation. Borders don’t exist in this field. I
can write emails to persons all over the world, send information via
internet and connect with people in other countries. This necessitates
international cooperation in order, for instance, to protect the private
lives of people. We do not yet realise what is the impact of the
emergence of internet etc. for the law. And if we think about artificial
intelligence, we have to realise as well what the rise of this
phenomenon implies for mankind and its consequences for the law in
national and international contexts. It is not my task today to elaborate
this important issue that can make some forms of cooperation
obsolete.

3. Cooperation in criminal matters
Co-operation in criminal matters does not always occur in the same
manner. Technically speaking, mutual assistance can manifest itself in
two forms. First there is the transfer of  the handling of all or part of
criminal proceedings to another State. This is known as primary
mutual assistance. This can imply transfer of  jurisdiction by the
requesting State to the requested State (the State of residence) and the
granting of jurisdiction to the latter, based on its acceptance.
Sovereignty is thus clearly affected, but this is the price that must be
paid to ensure effective co-operation, which is itself a condition sine
qua non of an effective fight against crime. Both Russia and the
Netherlands adhered to the 1972 European Convention on the transfer
of proceedings. The reasons for applying this form of mutual
assistance might be the interest of the offender. If the requested State
(of residence) decides not to incarcerate the individual (Art. 8f of the
Convention on the Transfer of Proceedings, 1972), it could facilitate
the rehabilitation of an individual who thus remains in his or her
family context and continues to work. There could also be procedural



reasons, for example, when evidence is to be found in the State of
residence or when the requesting State encounters a refusal to
extradite.
Second there is the form that implies providing assistance to another
State (the requesting party). This type of mutual assistance could be
called secondary. The most well-known example of this type of
secondary cooperation is extradition. It is an old instrument. The 1957
European Convention on Extradition is for those countries that in
concrete cases cannot operate on the basis of the European arrest
warrant still valid. So, in the relation between Russia and the
Netherlands this is the leading convention.  
The most ”international” way of cooperation is entrusting the power
to prosecute, investigate and trying cases to a judicial body that can be
qualified as supranational. The most outstanding example of this
phenomenon is the International Criminal Court (ICC), established
here in The Hague. The ICTY, the International Criminal Tribunal for
the former Yugoslavia, is another example whose activities started in
1993 and ended in 2017. Who had ever in the first decades after the
Second World War thought that the examples of the Nurnberg and
Tokyo Tribunals would be repeated? The signing of the Rome Statute
of the ICC was considered to be a big step forward in the combat
against war crimes, crimes  against humanity and genocide. It was a
great victory for the case of  international justice that these
international courts were established. It should be remarked that these
courts and their prosecutors need cooperation with national
investigating authorities.  

4. Trust
The basis for every form of cooperation is trust. If we don’t trust our
partners, cooperation will not flourish. If your partner is not
trustworthy the cooperation will not prosper. This is also true in
international relations. Trust has to do with foreseeability of the
behaviour of the partners, with respect back and forth, with the
absence of double agenda’s, with the absence of fraud and corruption
and criminal behaviour in general, with sincerity and candour, with
sharing values as respect for human rights and other elements of the
rule of law like an independent judiciary. If these conditions are not
met, the cooperation will not flourish.
Nowadays we have more problems with cooperation in Europe than
we had in the past decades. Even in the European Union and with
regard to non-EU member states that adhered to the Council of
Europe, all these just mentioned conditions, in particular the



independence of the judiciary, are not always met. This has resulted in
a request for a preliminary ruling from the Irish High Court. The Irish
Court dealt with the execution of a European arrest warrant issued by
a Polish Court in order to surrender a Polish citizen to Poland for the
purpose of conducting criminal proceedings for drug trafficking. The
person concerned contended that the recent reforms of the justice
system in Poland deny him his right to a fair trial. He expressed the
opinion that those changes undermine the basis of mutual trust
between the Polish authority issuing the European arrest warrant and
the Irish executing authority. He relied in particular on the recent
proposal of the European Commission to start the procedure of art. 7
EU Treaty, the so called nuclear option, because of the clear risk of a
serious breach by the Republic of Poland of the values referred to in
article 2 EU Treaty, that means inter alia the rule of law. The
Commission’s initiative addresses the threats to the independence of
the ordinary judiciary. The essence of the Irish case is: do you, as a
judge, want to surrender for the purpose of criminal prosecution a
defendant to a country in which the independence of the judiciary is
no longer fully guaranteed? In this country, until now, the legal
doctrine implies that if a country that adhered to the European
Convention on Human Rights asks for extradition, the answer of the
Netherlands will in general be positive, because the requesting
country has to meet the conditions of article 6 ECHR and the
requested person can ultimately address the European Court of
Human Rights.
The Court of Justice of the European Union delivered a judgment on
25th July. The Court emphasised in its judgment the importance of the
notion of trust. I quote:
“… it should be recalled that EU law is based on the fundamental
premiss that each Member State shares with all the other Member
States, and recognises that they share with it, a set of common values
on which the European Union is founded, as stated in Article 2 TEU.
That premiss implies and justifies the existence of mutual trust
between the Member States that those values will be recognised, and
therefore that the EU law that implements them will be respected”.
The EU-Court has given room to make an exception to this reasoning
that is based upon the premiss that member states will respect
fundamental values like the independency of the judiciary. It ruled
that:  
“…a real risk of breach of the fundamental right … to an independent
tribunal and, therefore, of (the) fundamental right to a fair trial… is



capable of permitting the executing judicial authority to refrain, by
way of exception, from giving effect to a European arrest warrant…”  
In the end this means that the judge who is requested to give his
consent to the execution of an arrest warrant
“…must, as a first step, assess, on the basis of material that is
objective, reliable, specific and properly updated concerning the
operation of the system of justice in the issuing Member State whether
there is a real risk, connected with a lack of independence of the
courts of that Member State on account of systemic or generalised
deficiencies there, of the fundamental right to a fair trial being
breached…”.
The Court continues that a second assessment is necessary if
“…the executing judicial authority finds that there is, in the issuing
Member State, a real risk of breach of the essence of the fundamental
right to a fair trial on account of systemic or generalised deficiencies
concerning the judiciary of that Member State, such as to compromise
the independence of that State’s courts, that authority must, as a
second step, assess specifically and precisely whether, in the
particular circumstances of the case, there are substantial grounds for
believing that, following his surrender to the issuing Member State,
the requested person will run that risk …”.
I quote this case law extensively because of its inspirational effect.
International legal cooperation must be founded in the assumption that
your partner recognizes fundamental values like the independence of
the judiciary and the requirement of a fair trial to be guaranteed to
persons who will be prosecuted in your partner’s country. Without
trust such a cooperation cannot flourish.

5. Comments
And here I should like to make some further comments. Independent
and well-functioning judges are essential for our freedom. What we,
here in this country, can do, is sustaining judges in other countries in
operating in an independent and impartial way. We cannot impose
this. We have to pay respect to other countries’ sovereignty. I think
that it is our task and in particular the task of our newly founded
association, to give moral support to them, to emphasise the
importance of the rule of law and other fundamental values for the
freedom of all of us. In that debate we must not close our eyes for
shortcomings in our own country, where, for instance, the structural
guarantees for an independent judiciary are not optimal. In this
country judges of lower courts are appointed by the executive. Judges
of the Supreme Court are appointed by the executive on the basis of a



binding advice of the House of Representatives. This implies that if
one day extremist parties come into power, it is not excluded that they
will make an end to the traditional reserved attitude of both
government and parliament with regard to appointing judges. Our
constitution does not forbid political influence. On the contrary:
political nominations of judges ate allowed. It is the legal culture, not
the legal structure that forbids political nominations. We should
change our constitution in order to prevent political nominations. We
should think about introducing a system of judicial nominations that
introduces immunity from political influence. On the other hand we
should protect ourselves against a judiciary that is a separate caste in
society, a group that is locked up in itself. Further on judges have to
realise that they are not the ones who are responsible for drawing the
great outlines of society and state. That is the responsibility of the
politicians. It’s not the job of the courts to decide on the organisational
contours of the state or to shape society. Judges have to uphold
national and international law, even if this doesn’t please the
politicians. Judges must be brave.
But it is up the politicians to make the fundamental choices that a
society needs to make about the direction of its development and
about what its guiding values ought to be. This is the job of
politicians, who can enshrine their ideas about these things in laws.
It’s politicians who decide whether or not to cut pensions, how the tax
system works and whether residing in a country illegally should be a
criminal offence. Faced with new technologies, social developments
or gaps in legislation, sometimes the judiciary is called on to offer
relief. A judge will try to put himself in the legislature’s place by
doing what a reasonable legislature would have done in light of the
facts of the case. If the legislature disagrees with a judge’s
interpretation or if a judicial decision flags up a gap in the law, the
legislature may decide to amend the law accordingly. The
independence of the judiciary and of individual judges is not given to
them for exerting political influence. Judges must be brave, I just said,
but they must be modest as well.


